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Congress created the Foreign Intelligence 
Surveillance Court (“FISC”) in 1978 to oversee 
electronic surveillance conducted for foreign 
intelligence purposes. The FISC’s role was originally 
narrow, but today, as a result of legislative changes 
and new technology, the court evaluates broad 
programs of surveillance that can have profound 
implications for Americans’ privacy, expressive, and 
associational rights. The court’s opinions frequently 
include significant interpretations of statutory and 
constitutional law. Petitioner filed motions with the 
FISC asserting that the First Amendment provides a 
qualified right of public access to FISC opinions 
containing significant legal analysis—even if portions 
of the published opinions must be redacted. The FISC 
rejected one of these motions on the merits. 
Subsequently, in this case, the FISC and the Foreign 
Intelligence Surveillance Court of Review (“FISCR”) 
both held that they lack jurisdiction even to rule on 
Petitioner’s constitutional claim.

The questions presented are:
1. Whether the FISC, like other Article III courts, 

has jurisdiction to consider a motion asserting that 
the First Amendment provides a qualified public right 
of access to the court’s significant opinions, and 
whether the FISCR has jurisdiction to consider an 
appeal from the denial of such a motion.

2. Whether the First Amendment provides a 
qualified right of public access to the FISC’s 
significant opinions.
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wiretap applications under Title III of the Omnibus 
Crime Control and Safe Streets Act of 1968.

Over time, however, the FISC’s role has changed 
fundamentally-—due to both Congress’s expansion of 
FISA and the exponential growth in the capabilities of 
powerful surveillance technologies. After the terrorist 
attacks of September 2001, the FISC interpreted some 
provisions of FISA to permit it to authorize sweeping 
surveillance programs that entailed the mass 
collection of sensitive records about millions of 
Americans’ expressive and associational activities, as 
discussed further below.1 In addition, Congress 
amended FISA in 2008 to authorize the FISC to 
approve broad programs of surveillance that, while 
targeted at foreign nationals abroad, include the 
warrantless acquisition of Americans’ international 
communications from facilities inside the United 
States. See FISA Amendments Act of 2008, Pub. L. No. 
110-261, 122 Stat. 2436 (“FAA”). Under the authority 
granted by the FAA, the FISC’s role consists 
principally of reviewing, on an annual basis, the 
general procedures the government proposes to use in 
carrying out its surveillance—in particular, “targeting 
procedures” and “minimization procedures.” 50 U.S.C. 
§ 1881a®. This is a momentous shift, as “[r]ather 
than approving or denying individual targeting 
requests, the FISA court authorizes the surveillance 
program as a whole . . . .” Privacy and Civil Liberties 
Oversight Bd., Report on the Surveillance Program 
Operated Pursuant to Section 702 at 106 (2014), 
https://perma.cc/WD5R-5GKE.

1 For ease of reference, Petitioner uses the term “Americans” 
to refer to citizens and residents of the United States.
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even to consider Petitioner’s motion for access. 
Petitioner respectfully asks this Court to correct the 
FISC’s and FISCR’s jurisdictional errors and to make 
clear that the First Amendment’s qualified right of 
access applies to the FISC’s opinions as it does to the 
opinions of other Article III courts.
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